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made for these arguments, and especially for Web-
ster's effort, hardly sustain investigation. Webster,
never in any case apt to regard his own perform-
ance overcritically, seems in later years to have
been persuaded that the Chief Justice's opinion
"followed closely the track" of his argument on
this occasion; and it is true that Marshall expressed
sympathy with Webster's contention that Congress
may regulate as truly by inaction as by action, since
inaction may indicate its wish that the matter go
unregulated; but the Chief Justice did not explicitly
adopt this idea, and the major part of his opin-
ion was a running refutation of Emmet's argument,
which in turn was only an elaboration of Chancellor
Kent's opinion upon the same subject in the New
York courts. x In other words, this was one of those
cases in which Marshall's indebtedness to counsel
was far less for ideas than for the stimulation which
his own powers always received from discussion; and
the result is his profoundest, most statesmanlike
opinion, from whose doctrines the Court has at times
deviated, but only to return to them, until today it
is more nearly than ever before the established law
on the many points covered by its dicta.

1 See Livingston vs. Van Ingen, 9 Johnson, 807 (1812); also Kent's
Commentaries, I, 432-38.